Oversight of Public Authority Contracts by the State

Comptroller
By Kim Fine

Public authorities were
created to (i) finance, construct
and operate revenue-producing
facilities for the public ben-
efit; (ii) assist the public sector
with projects intended to spur
economic development; (iii)
provide financial support for
non-profit sector projects that
serve public needs; and/or (iv)
coordinate the development or
management of resources that
transcend traditional political
boundaries. The benefits of public authorities to New
York State include their ability to finance public improve-
ments without increasing taxes, to assess fees on users to
cover the costs of construction or operation, to avoid the
use of broad-based dedicated revenue streams, to finance
the public takeover of private enterprises, to remove enti-
ties and associated operations from the direct control of
elected officials, and to provide a more flexible manage-
ment environment than is typical of government.

”As evidenced by audits conducted by
the Office of the State Comptroller and
other revelations, the award of contracts
by public authorities is an operational
area that would benefit from improved
processes and increased scrutiny.”

New Yorkers pay for public authorities in the form
of rates, tolls, fees and taxpayer-funded subsidies. Rev-
enues pay the debt service on authority-issued bonds. In
most cases, New Yorkers use authority facilities because
bridges, roads, subways, water systems and universities
are granted monopoly status in the name of the public in-
terest. As a result of the lack of oversight assigned to these
entities, some have developed a culture of mismanage-
ment and experienced a history of unethical and, at times,
illegal activity.?

While the intended benefits of the independent opera-
tion of public authorities described in the 1967 study by
the Office of the State Comptroller should not be curtailed
by treating these entities exactly like State agencies, it is
clear that additional oversight of authority operations is
needed. As evidenced by audits conducted by the Of-
fice of the State Comptroller and other revelations, the
award of contracts by public authorities is an operational

area that would benefit from improved processes and
increased scrutiny.

Recent Developments

In July 2009, the State Senate passed legislation that
had passed the Assembly a month earlier revising ele-
ments of the Public Authorities Accountability Act of 2005
(A2209-C).2

In addition to creating an Independent Authori-
ties Budget Office (ABO), the legislation empowers the
State Comptroller to approve public authority contracts.
Expanded oversight of public authority contracts by the
State Comptroller was first requested by Comptroller
Alan G. Hevesi in 2004 when he released a report provid-
ing a history of public authorities and citing instances
where inadequate supervision resulted in questionable or
improper actions.* The legislative proposals were sup-
ported at the time by Attorney General Eliot Spitzer, who
became the State’s Governor in January 2007 and contin-
ued his calls for public authority reform in his first State
of the State address. In the interim, then Governor George
Pataki established the New York State Commission on
Public Authority Reform, chaired by corporate gover-
nance expert Ira Millstein. Its recommendations informed
the Public Authorities Accountability Act of 2005, which
made some reforms but was viewed by many to not go far
enough. The 2005 Act did not address the issue of review
of public authority contracts by the State Comptroller.

Negotiations with the legislature to enhance public
authority oversight were not successful during Spitzer’s
less than 15 months in office. In fact, the issue was not
raised by Spitzer in his second State of the State address,
delivered approximately 10 weeks before his resignation.
When Governor David Paterson took office in March
2008, given the circumstances and the financial challenges
facing the State, public authority reform was not a stated
priority. However, in June 2008, Governor Paterson did
issue an Executive Order establishing a task force com-
prised of leaders of public authorities that issue State-sup-
ported debt to study a procurement practice: the selection
of underwriters for negotiated sales of State-supported
bonds.®

Assemblyman Richard L. Brodsky, whose investiga-
tions and hearings as Chairman of the Assembly Commit-
tee on Corporations, Authorities and Commissions helped
inspire efforts that resulted in passage of the Public Au-
thorities Accountability Act of 2005, continued efforts to
negotiate further reforms throughout 2008. Senator John J.
Flanagan led his House’s effort to promote reform but the
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regular 2008 session concluded with no action. Unsuccess-
ful in advancing a stand-alone bill, Assemblyman Brodsky
tried to insert broad authority reform in a bill providing
financial relief to the Metropolitan Transportation Author-
ity (MTA) in March 2009; again, authority reform failed to
advance.

In June 2009, the Assembly passed a bill sponsored
by Brodsky with 140 votes and forwarded it to the Sen-
ate. Although delayed by uncertainty about leadership in
the Senate that stalled all action for several weeks, the bill
passed the Senate on July 16, 2009.6

The legislation requires public authorities to submit
to the State Comptroller proposals for procurements of
anticipated value of more than $1 million. Within 45-days
of receipt of a proposal, the Comptroller is to inform the
authority whether the procurement will be subject to
review and approval. If the Comptroller does so subject
procurements to review and approval, the resulting con-
tract will not be valid and enforceable without the Comp-
troller’s express approval, unless the Comptroller fails to
act on the contract within 90 days of submission to his or
her office. The Comptroller also may initiate the require-
ment for a contract or category of contracts to be subject to
his or her review and approval. Certain types of contracts
are excluded from these provisions, such as those arising
from an emergency.

The pre-approval process outlined in this legisla-
tion differs from that which applies to contracts of State
agencies, and the legislation clearly states that it is not
intended to change the Comptroller’s existing authority to
supervise the accounts of public authorities—generally or
as specified in other sections of law.

State Agency Contracts

New York State agencies are subject to a procurement
process through which commodities and services are
obtained. This procurement process, established in the
State Finance Law, generally governs State agencies only.”
Local governments must follow procedures outlined in
the General Municipal Law, but there are limited rules®
governing procurements by public authorities in the Pub-
lic Authorities Law.® Article 5, section 4 of the New York
State Constitution designates the Comptroller as the head
of the Department of Audit and Control. In 1925, Article
5, section 1 of the Constitution was amended to specify
the Comptroller’s functions, and these functions included
the duty to “audit all vouchers before payment and all of-
ficial accounts.” This constitutional amendment followed
Chapter 342 of the Laws of 1913, which already required
the State Comptroller to approve State contracts valued at
more than $1,000.

Before any contract made for or by any
state charitable institution, reformatory,
house of refuge, industrial school, officer,

department, board or commission, shall
be executed or become effective, when
such contract exceeds one thousand dol-
lars in amount, it shall first be approved
by the comptroller and filed in his office.'°

The State Finance Law has been amended several
times since 1913, but the requirement for pre-approval
of contracts by the State Comptroller has remained an
important part of the system of checks to avoid impro-
priety in the awarding of State contracts. The seminal
case regarding the Comptroller’s discretion to approve
or disapprove contracts under section 112 of the State
Finance Law is Konski v. Levitt,!! in which the New York
State, Appellate Division, Third Department held that the
Comptroller had the independent power to find a vendor
non-responsible, and that the Comptroller’s refusal to
approve a contract was justified in view of his knowledge
that the vendor was under Grand Jury investigation for
possible involvement with political corruption in the
award of public contracts. This decision established two
basic principles for future review of State contracts by the
Office of the State Comptroller:

= The Comptroller’s discretion to approve a contract
under section 112 of the State Finance Law is wide-
ranging. It is not simply limited to determining
whether a contract is fair and reasonable.!?

= The Comptroller’s decision to approve or disap-
prove a contract will be upheld if the Comptroller
has a rational basis for his actions.?

Currently, section 112(2) of the State Finance Law
generally requires review and approval by the Comptrol-
ler of all contracts for or by a state agency, department,
board, officer, commission, or institution valued in excess
of $50,000, and contracts for or by the Office of General
Services valued at $85,000 or more.'* The purposes of this
requirement include protecting the public from govern-
mental misconduct and improvidence, and ensuring that
contracts are fair and reasonable.'® The Comptroller’s
review ensures State agency compliance with a number
of statutory procurement requirements, the most compre-
hensive of which are set forth in section 163 of the State
Finance Law, which was added by the “Procurement
Stewardship Act” (PSA).16 The PSA established operat-
ing principles “to facilitate each state agency’s mission,
while protecting the interest of the state and its taxpayers
and promoting fairness in contracting with the business
community.”t” The Office of the State Comptroller follows
the operating principles of the PSA and considers various
other factors in its review of State agency contracts.

To ensure that parties to a contract are aware that it
cannot be effective until approved by the Comptroller,
standard language required for all State contracts stipu-
lates the values at which contracts require approval by the
State Comptroller.
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Public Authority Contracts

Unlike State agency contracts, prior to legislative
action in 2009, with few exceptions, public authority
contracts had not been subject to approval by the State
Comptroller before they became effective. In general,
public authorities are governed by boards of directors that
are intended to provide oversight of operations includ-
ing procurement. In addition, section 2879 of the Public
Authorities Law requires public authorities to develop
comprehensive procurement guidelines and to submit
annual procurement reports to the State Comptroller and
other officials.

To supplement its review of these annual summaries
of procurement-related activity, the Office of the State
Comptroller, pursuant to Article 10, section 5 of the Con-
stitution,’ conducts audits of public authority contracting
procedures and results.

A review of audit reports involving public authorities
found that of those examining procurement processes,
about 15 percent identified apparent abuses of procure-
ment authority, 40 percent found disregard for procure-
ment rules and the remainder, poor quality procurements
resulting in apparent waste or inefficiency. In the first
category, audits uncovered improper use of credit cards
or use of credit cards to avoid competitive bidding, and
adding work to existing contracts to avoid undertaking a
new procurement. Disregard for procurement rules were
found in cases where competitive bidding requirements
or required board approval of an intention to contract
were ignored, as well as failure to advance the State’s
minority and women-owned business enterprise (MWBE)
contracting goals. Finally, poor quality procurements were
noted in cases where documentation and justification to
support purchases were lacking, or written guidelines or
procedures did not exist.

The major public authorities whose contracts have
been, either by statute or board resolution, subject to pre-
audit by the State Comptroller in order to become effec-
tive are the Long Island Power Authority (LIPA) and the
New York State Thruway Authority, along with its subsid-
iary corporation, the New York State Canal Corporation.

Section 1020-cc of the Public Authorities Law pro-
vides that all contracts of LIPA shall be subject to the
provisions of the State Finance Law relating to contracts
made by the State.l® As a result, LIPA contracts exceed-
ing the threshold found in section 112 of the State Finance
Law must be submitted to the Comptroller’s Office for
review and approval before they can become effective.?°

Unlike LIPA, the New York State Thruway Author-
ity was not required by legislation to comply with the
contracting provisions of the State Finance Law or to
submit its contracts to the Office of the State Comptroller
for pre-approval in order for its contracts to become effec-
tive. Shortly after the Authority was established in 1950,

however, its governing board adopted Resolution Num-
ber 19, requesting that the Comptroller “audit the funds
of the Authority in the same manner as funds of a regular
State agency are audited.”?! That resolution, together with
Article 10, section 5 of the Constitution, has consistently
been interpreted by the Authority, the Office of the State
Comptroller and, most recently, the courts,?? as authoriz-
ing the Comptroller to perform an approval function with
respect to Thruway Authority contracts.

Resolution Number 757, adopted by the Thruway’s
board in 1965, held Authority procurements to the stan-
dards set forth in its own procedures, instead of those
prescribed by the State Finance Law.?® Although this
changed the standards by which the Thruway conducted
its procurements, the Authority continued to require
the Comptroller’s approval of its contracts before they
became effective. When the New York State Canal Corpo-
ration was established as a subsidiary of the Thruway Au-
thority in 1992, its contracts also became subject to review
and approval by the Office of the State Comptroller before
they become effective.

Contracts of various other smaller public authorities
are submitted for the Comptroller’s review and approval
because of the nature of the entity, the nature of the con-
tracts entered into or in response to scandals uncovered at
the entity. The Attorney General opined that the Natural
Heritage Trust, for example, possesses attributes of a
State agency and, therefore, should be treated as a State
agency.?* Rentals and concessions (other than for exhibi-
tion purposes) entered into by the New York Convention
Center Operating Corporation (Jacob Javits Convention
Center) are expressly required by statute to be subject to
prior approval by the State Comptroller.2> The Hudson
River Black River Regulating District has requested ap-
proval of its contracts by the Office of the State Comptrol-
ler for some 40 years, apparently in response to a procure-
ment-related scandal.

Effects of New Reform

In State fiscal year (SFY) 2008-09, the Office of the
State Comptroller reviewed 13,010 contracts valued at
$24.5 billion. In addition, it reviewed 22,132 contract
amendments, for a total of 35,142 transactions valued at
$33.8 billion.

These statistics include 308 public authority contracts
valued at $2.06 billion and 448 public authority contract
amendments, for a total of 756 transactions valued at
more than $4 billion. Of the 308 new public authority
contracts reviewed, 253 were approved, at a value of $1.75
billion.

By requiring public authorities to ask the Comptrol-
ler whether he or she wants to review a procurement and
resulting contracts, and expressly granting the Comptrol-
ler the authority to pro-actively request pre-approval of
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contracts and/or contract types, the number of authority
contracts subject to pre-audit will likely increase signifi-
cantly. Conditions at the time the proposed procurement
is presented to the Comptroller, as well as the size and
visibility of the project, may encourage the Comptroller to
exercise oversight. For example, the New York Conven-
tion Center (a.k.a. Jacob Javits Convention Center) recent-
ly received approval from the Public Authorities Control
Board to start a renovation project valued at $463 million
that may warrant the Comptroller’s attention.?8

“Contract experts in the Office of

the State Comptroller will use their
experience with State agencies and select
public authorities to educate public
authority staff in the conduct of fair and
competitive procurements.”

The Comptroller also might employ past audit find-
ings to determine which authority procurements could
benefit from increased scrutiny. Since the provision em-
powering the Comptroller to inform an authority that its
contracts will be subject to pre-approval does not include
a limit in terms of estimated contract value, the Comp-
troller could elect to pre-audit all proposed credit card
purchases of an entity where there has been a history of
abuse. Similarly, extensions or material changes to exist-
ing contracts that may not have been bid competitively
could be subjected to pre-approval.

In either case, the Comptroller’s review will serve to
improve procurements of the State’s public authorities by
providing lessons and imposing standard requirements.
Contract experts in the Office of the State Comptroller will
use their experience with State agencies and select public
authorities to educate public authority staff in the conduct
of fair and competitive procurements.

The legislation passed by both Houses represents
a reasonable response to problems that have been un-
covered, and a balanced approach to improving public
authority procurement practices.
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